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Commerce Select Committee

Inquiry into copyright infringement is hurting New Zealand music – How can artists use new media to get their music sold rather than stolen
The Commerce Committee has been asked to conduct an inquiry into: “copyright infringement is hurting New Zealand music – how can artists use new media to get their music sold rather than stolen”. This paper has been prepared to assist the Committee with its examination. Issues are identified and possible lines of inquiry are provided for the Committee to consider. The Committee may also wish to raise these matters with the witnesses who have been asked to appear before the Committee to give evidence on this inquiry.

Definition: what is new media?

New media is a term meant to encompass the emergence of digital, computerised, or networked information and communication technologies in the later part of the 20th century. Most technologies described as “new media” are digital, often having characteristics of being manipulated, networkable, dense, compressible, and interactive. Some examples may be the internet, websites, computer multimedia, computer games, CD-ROMs, and DVDs. New media is not television programs, feature films, magazines, books, or paper-based publications, although versions of these may now be available through new media sources.
Copyright in New Zealand
The term “copyright” refers to a bundle of exclusive rights given to owners of original literary and artistic works such as novels, drawings, films and sound recordings. In New Zealand, copyright is an automatic unregistered right that comes into existence every time an original work is created.  Original works of music, including the score and sheet music, qualify for copyright protection.  The legislation for copyright in New Zealand is the Copyright Act 1994 (the Act).  New Zealand is also a party to international agreements on copyright that include provisions allowing New Zealand copyright owners to enforce their copyright overseas.

A creative product can be made up of several types of copyright works and each may be owned by different people.  For example, album covers can have copyright protection for artistic images and layout. The cover backs could contain more copyright works like song lyrics and artist profiles. Contracts exist clarifying who owns copyright in the final product.

Copyright owners have exclusive rights to control the following activities in relation to their work to:

· copy – reproduce, scan, record, download and store 

· issue copies to the public – publish or distribute 

· perform, play or show the work in public 

· communicate their work to the public including radio and television broadcasts and internet webcasts 

· adapt – including translating the work from one language to another
· authorise other people to do any of the restricted activities listed above.

It is the expression rather than the idea that is protected by copyright – so the idea of a love song will not receive protection, but various love songs can be protected. Copyright protection for musical works lasts fifty years from the end of the calendar year in which the author dies. Once copyright in a work expires, the works falls into the “public domain” and can be freely used.
Generally copyright infringement occurs whenever a person undertakes a restricted act without the authority of the copyright owner. There are a number of exceptions or limitations to the enforcement of the rights outlined in the Act. These are called “permitted acts”. These reflect instances where Parliament has determined that the wider public interest, or the interests of particular groups, makes it necessary to restrict or limit the rights granted to copyright owners. Permitted acts provide for making limited copies under certain conditions, for a variety of purposes including:

· “fair dealing” criticism, review, news reporting, research or private study 

· copying for particular educational purposes
· copying by librarians or archivists in specific circumstances
· making of a back-up copy of a computer program

· format shifting of sound recordings
· recording a television programme for the purpose of making a complaint or for “time shifting” purposes so that a programme can be watched at a more convenient time.

Note that the format-shifting exception is intended to allow people to convert sound recordings they own in one format into another format suitable for playing on another device they own, for example to copy music recorded on a CD to MP3. It does not permit copying for friends or on-line file-sharing.

Copyright Infringement in New Zealand and evidence of hurt to New Zealand music

The pre-digital musical economy was centred on music companies finding talented artists, and arranging to market the artist and to distribute the sound recording of their performance to consumers via physical stores.  The nature of the business was that music companies lost money on 85 percent of the bands they signed, and recouped their investment on the 15 percent that made “hits”.  While unauthorised recordings of performances (“bootlegs”) existed, and consumers could copy vinyl/CD recordings to tape, the physical nature of the medium limited the ability of consumers to bypass the legal distribution system.

Since the mid-1990s, the traditional music economy has been disrupted by a combination of innovations in:
· digital media formats for music recording and copying music
· development of portable devices for storing and playing digital media
· increased consumer access to home computers and the internet
· anonymous peer-to-peer (P2P) filesharing networks, that facilitate the transfer of digital media between two or more peoples.
Internationally, illegal copyright infringement through P2P file sharing has been increasing, with New Zealand subject to the same trend. The main impacts are felt in the music and software sectors. As with other countries, however, New Zealand evidence has been difficult to gather.
The Recording Industry Association of New Zealand (RIANZ) commissioned a study in 2009 to identify infringements by New Zealand users, using only a very limited list of copyright sound recordings. Over a period of 14 days, an average of almost 5,000 potentially infringing users was identified per day. The users are “potentially” infringing because although they were illegal downloads (through Limewire), RIANZ did not substantiate copyright ownership by going back to every copyright owner on the individual downloads. 

There is still heated controversy over the scale of the sales displacement effect of illegal downloads on physical sales, as some say the drop is due to an increase in digital sales.  Wholesale trade statistics collected by RIANZ show that legal digital sales only make up nine percent of wholesale sales. The drop in CD sales in recent years has only partly been due to the move to purchase digital formats.

Any discussion of the subject on the internet produces pointed exchanges from often well informed participants.  Estimates of loss all rely on the assumption that illicit copies would have been paid for. Some research supports the idea that “piracy” results in a net increase in sales for most artists (Blackburn 2004) and there is also evidence that giving away electronic copies for free leads to increased sales of physical copies of media (O’Reilly 2007).
A number of factors other than illegal downloading may also have contributed to the decline in physical sales. Consumers have other options to spend their entertainment budget on and this has been helped, some claim, by uninspiring CD/DVD releases over the last few years. CD sales may also have been artificially high in the period prior to the burgeoning of digital downloads due to consumers replacing vinyl record collections with CDs. Also, bands have changed their marketing approach. Instead of going on tour to promote CDs, now bands release free downloads of their music to promote their tours and the merchandising that goes with it. 
The rise of the internet retailers has also played a part in the demise of high profile CD retailers over the past few years. In particular, iTunes and Amazon.com have changed the buying behaviour of many consumers, while CD Baby, the largest online independent distributor of music, has over 275,000 CDs available for purchase.
The costs of illegal downloading include losses to the industry of sales foregone, possible reduction in product offerings as revenues reduce which leads to the reduction of choice for consumers, wider transmission of viruses, security breaches, and possible trade impacts. The benefits are that consumers receive free, but illicit goods.
Empirical studies from outside New Zealand produce loss estimates ranging between zero and twenty percent of total revenue for music and between two and nine percent of total revenue for film and television. The figures from these overseas studies are very sensitive to the methodology used and the country and industry examined. It must be kept in mind, therefore, that the scale of problem may be lower than some in the industry have claimed (New Zealand Treasury, 2010). It is also possible the problem may be worse than previously claimed.
What revenue do artists receive from sales of their music?

The table below provides an estimate of the quantity of sales in a variety of formats that are required for a solo artist to make the United States minimum wage of US$ 1,160 a month.  For a traditional four piece rock band to make the minimum wage, multiply the sales numbers by four.  These figures do not include the costs of originally producing the music, or of potential income from other sources (live performances, t-shirts, etc).

Artists earn the most revenue from the direct sale of self-pressed CDs.  In most other music formats, contractual requirements to share revenue with other business partners will significantly reduce revenue to the artist.  Although new media can sell music to customers in a variety of formats, none of these new formats results in increased royalty payments to the artist.  The result is that format shifted sales can cannibalise more profitable forms of sale.  

	Format
	Price in US$
	Sales
	Label Revenue
	Artist Revenue

	Self-pressed CD
	$9.99
	143
	$0.00
	$8.00

	CD Baby CD album
	$9.99
	155
	$0.00
	$7.50

	Retail CD Album (high end royalty deal)
	$9.99
	1,161
	$2.00
	$1.00

	Napster/iTunes album download
	$9.99
	1,229
	$6.29
	$0.94

	CD Baby mp3 download
	$0.99
	1,562
	$0.00
	$0.74

	CD Baby mp3 download via iTunes
	$0.99
	2,044
	$0.00
	$0.54

	Retail CD Album (high end royalty deal)
	$9.99
	3,871
	$2.00
	$0.30

	Amazon/iTunes track download
	$0.99
	12,399
	$0.63
	$0.09

	Rhapsody stream
	Subscription
	849,817
	$0.0091
	$0.0022

	Last.fm free on demand stream
	Subscription
	1,546,667
	$0.00014
	$0.005

	Spotify stream
	Subscription
	4,549,020
	$0.0017
	$0.00043


Source: http://www.informationisbeautiful.net/2010/how-much-do-music-artists-earn-online/ 

What prevents artists from earning revenue from new media?

If an artist’s contract excludes royalties from new media formats then they will not receive revenue from it.  If new media allows revenue to increase from other sources, this could compensate for format cannibalisation.  There are problems though with new media that can affect earnings from promotion, performance and merchandising.  
The new format of on-demand streaming plays the music you think you should hear – that is what “on demand” means. Unless a potential fan sets out to discover new music, they will not find it. New media allows artists to build a global fan-base, but to support the costs of live performance you still require a critical mass of fans in one geographical location.  One recent study (Jaspar Donat, 2010) estimates that only 10-20 percent of music fans will purchase merchandising, so a large number of merchandise sales are required to compensate for any loss of music sales. 
How can artists use new media to sell their music?
The short answer is this: we don’t know.

The demand for music remains, there is no new product that substitutes for recorded music, what has shifted is the way in which people are accessing this music.  Some of these ways are legal, others are not.  While entrepreneurs are experimenting with a variety of new business models that are trying to find ways of profiting from the sale of music through new media, no business model has firmly established itself as a long-term success.  
Some of the new media strategies being tried include:
· search optimisation – categorising, labelling and tagging music so that it is easy to find by artist, genre, word of mouth or other affinity
· subscription or advertising supported streaming services for music on demand
· downloads protected by encryption
· try before you buy samples
· using new media social networks, such as MySpace and Facebook, to promote music
· giving the music away to boost demand for live performance, merchandising and/or limited edition or high quality recordings – for example, in 2008 Nine Inch Nails digitally released the album The Slip for free, but later released a limited edition CD with a print run of 250,000
· aggregation of retailers into a few online superstores (such as Amazon)
· donationware – for example, in October 2007, Radiohead released the album In Rainbows for electronic download, and customers could choose to pay whatever they wanted, including nothing
· online distributors for independent artists, such as CD Baby.

What is the appropriate role for government in the music market?

Given the lack of reliable evidence for copyright infringement causing significant hurt to sales of New Zealand music, it is important that any policy action taken to address the problem should not unnecessarily impinge on legitimate consumer access to material on the web and in particular, should not unnecessarily inhibit business innovation in the digital environment.
Proposals for regulation should be treated cautiously. Government should seek to balance the rights of the artist to control copying and distribution of their music, with the ability of the consumer to access and enjoy that music. Too little protection for the intellectual property and copyrights of artists, and they will be unable to profit from their work.  Too much protection and the public will be unable to benefit from the advances in digital technology.
Report to the House

The Committee is required to report its findings on this inquiry to the House. The purpose of your report is first to inform the House and stimulate debate. In doing so your report should reflect both the oral and written evidence the Committee received, the issues the Committee considered in-depth, and the views of the members. From these the Committee should develop conclusions and recommendations to the Government.    

Dr Dillon Burke
Report Writer

Youth Parliament 2010
Ministry of Youth Development
Members may wish to ask:

· If the proposed changes to s92 of the Copyright Act fail to reduce the decline in music sales, would you support their repeal?

· How much loss of revenue to artists can be attributed to piracy, and how much to the accounting practices of music labels?

· Does the “long tail” concept offer a niche market solution for New Zealand music?
· How should Government balance the rights of artists and consumers?
· What single innovation do you think is mostly likely to increase revenue to artists?
· Given the lack of a clear direction for the future of the music market in new media, is there any case for government intervention at this time?

· Would it be simpler to assume all internet users download music that infringes copyright, and build a fee for this into their internet subscription payment that could then be redistributed to artists?
· Should the Government change how New Zealand on Air funds the development of New Zealand music?
· Given that New Zealand permits format-shifting of music, is it fair to say that encrypting music to limit how it can be played will not boost artist revenue?
· How can New Zealand artists use new media to promote their work to a global audience?
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