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Inquiry into Whether Copyright Infringement is hurting New Zealand music
1 This paper has been prepared to assist the Committee with its inquiry into whether copyright infringement is hurting New Zealand music. 
2 The Ministry of Economic Development is the department responsible for providing advice to the government on intellectual property matters and for the administering New Zealand intellectual property laws, including the Copyright Act 1994.

3 New digital technologies, such as peer-to-peer file sharing networks, are having a dramatic effect on the music industry and the supply and consumption of both new and old music.  New digital technologies present new opportunities for musicians to develop and expand the market for their music, but may also have a substantial negative impact on the income of musicians.  
4 Copyright provides a musician who creates music with the right to exploit that music in a manner that they see fit.  In many cases, a musician will record the music they create, and try and sell copies of that music to other people in order to compensate them for the time and effort it takes to create and record the music in the first place.  

5 Copyright law gives musicians the ability to do this by preventing other people from performing certain acts in relation to the music they own copyright in, such as copying the music or making a copy of the music available to another person.  A person wanting a copy of the music, therefore, has to seek the copyright owner’s permission to receive the copy and may only use it under the terms and condition specified by the copyright owner.  Traditionally, a person purchases the copy from the musician or the musician’s distributor. 
6 Increasingly however, musicians are beginning to use new technologies to distribute their music to other people without requiring them to pay for it.  The reason musicians are beginning to do this is that they realise new technologies, such as the internet, can help them reach a much larger audience than was ever previously possible.  Some musicians are beginning to prefer to reach a very large audience for little or no payment for copies of their music, rather than a reach a small audience with a traditional amount of payment for copies for their music. Copyright protection plays an important part in allowing musicians to choose how to control the distribution and use of their music in order to receive an income and gain recognition for their music.  

7 The potential for a musician to earn an income from his or her music is directly related to the popularity of the music the musician creates and/or plays.  The more popular the music, the greater the income that is likely to be earned from the music.  
8 Another factor in the amount of income a musician can earn is the change in costs for musicians in reaching their audience.  Recording music, marketing the musician to create a demand for their product, and producing copies of those recordings for sale to the public used to be a very expensive process.  It use to be so expensive musicians had to rely heavily upon other people (e.g. recording companies) making a significant financial investment in the musician and the recording and distribution of their music.  New technologies, however, have substantially reduced the cost of recording and copying music, and open up new and low cost marketing opportunities for musicians to distribute their own music.  Musicians can now exert greater control of their own music careers.  This means that the amount of revenue earned from selling the music may not need to be as great in order to offset the costs of reaching an audience.
9 New technologies are also beginning to change the focus of musicians from selling copies of their music to other ways of earning related income.  If a musician can get an international audience from distributing their music for free via the internet, they might be able to tour and charge for performing to more people in places they never could if they only attempted to sell physical CDs there.  Or, there is an increasing trend for musicians to provide web streams of their music for free, but earn money from selling advertising on the same web page the music is streaming from.  New technologies are beginning to change the way musicians can earn income from their music.  However, copyright law still enables musicians to choose the appropriate way of earning income for their particular circumstances, by allowing them to prevent others from choosing the way in which they access music. 
10 New technologies can also be a “double edged sword” for musicians.  While they may lower the costs of recording, copying and distributing music thereby increasing musicians’ financial returns, they also allow others to cheaply and quickly copy their music recordings and develop alternative (i.e. unauthorised) channels of distribution that are beyond the control of musicians.  Peer-to-Peer file sharing networks are an example of an unauthorised channel of distribution. While unauthorised channels of distribution may assist musicians to create a demand for their music, they can also prevent musicians from deriving any income from other channels of distribution.  
11 The negative financial impact of these unauthorised channels of distribution on musicians increases as demand for the musician’s music increases and as more people turn to the unauthorised distribution channels to satisfy their demand to listen to the musician’s music. 
12 Obscure and unknown musicians can and do benefit from the additional exposure and demand for their music that can be created through unauthorised copying and distribution.  Indeed some musicians deliberately encourage the public to copy and distribute their music, especially through peer-to-peer networks, websites and web-streaming technologies.  The quicker they can create a demand for their music, the sooner they can create opportunities to monetise their music, such as by giving paid concerts.  Creating a demand for their music also assists any long term ambitions to earn an income from selling copies of recordings of their music.  New technologies have therefore increased the size of the market for music in general.  In the past obscure or unknown artists would not be picked up by record labels, and would never get a chance to reach an audience in the way they are able to today. 

13 However, many known and well-known musicians still rely heavily on the sale of copies of recordings of their music to earn an income.  For them, the unauthorised copying and distribution of their music diminishes their income and earnings potential and, therefore, is a risk to their livelihood and standing of living.   Larger artists still earn substantial amounts of money from selling music, and much of this revenue also gets put back into the industries that support smaller musicians.  
14 The interests of musicians in controlling the copying and distribution of their music therefore varies depending to some extent on where the musician sits within the spectrum of unknown to well-known, but nonetheless, the control that copyright law gives musicians allows them to decide for themselves the best way to try and earn a living from what they do.
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