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Inquiry into copyright infringement in New Zealand music: How can artists use new media to get their music sold rather than stolen? 
Introduction and Background 
1. The development of “new media” technology has had a profound impact on the music economy. Increased consumer access to computers and the internet, the creation of digital media formats for music and the development of peer-to-peer (P2P) file sharing networks are replacing traditional “hard-copy” distribution of music content. With this development in technology comes the challenge for the music industry to take advantage of the media now available for music dissemination, and of the opportunities that the digital marketplace offers. 

2. There is also the need to minimise the harm to the industry and artists that this new technology enables, in particular the ease with which digital file sharing and copying leads to music piracy
.  Digital file sharing became commonplace – in fact the norm - for a generation of music consumers, while the music industry was still developing  models which would enable them to monetise their product in the new environment.  

3. In the decades leading to the end of the last century, the mainstay of the industry was the revenue earned through copyright in the recorded sound (for performers and record companies) and copyright in the musical work (for composers and publishers)
. In the past most of this revenue has been generated through the sales of physical recordings (LPs, 45rpm singles, CD albums etc).  

4. Artists rely on sales for income and, importantly, the industry relies heavily on this revenue to reinvest in new artists. The International Federation of the Phonographic Industry estimates that around 30% of revenue is spent on artist development and marketing. It also suggests that it costs approximately US$1 million to break a new artist in major markets.   
The effects of music piracy – declining revenue and investment
5. In the current environment - where music is increasingly obtained from legal and illegal downloads and streaming, rather than being purchased in stores - the decline in revenue, caused by fewer physical sales, is not being adequately compensated by revenue from paid legal downloads. The music industry is convinced that this situation is not because there is less music being discovered and listened to, rather, that much of the music is being obtained illegally. The evidence indicates that piracy has a direct negative net impact on music purchasing. In the UK, research from Harris Interactive in 2009 highlighted that nearly one in four P2P file-sharers (24%) typically spend nothing on music. The impact of piracy has also been felt in New Zealand.  Since 2003 – just after Napster popularised file sharing – trade revenues in the New Zealand music industry have dropped markedly. The table below highlights this:

Music Industry Trade Revenues (millions) Total recorded music sales in NZ

N.B All figures ar
	Year
	Physical
	Digital
	Other
	$US
	$NZ
	Change

	2008
	51.6
	5.2
	2.3
	59.1
	84.5
	-7.10%

	2007
	57.4
	4.3
	1.9
	63.6
	90.9
	-9.10%

	2006
	65.4
	3.0
	1.5
	69.9
	100.0
	-9.10%

	2005
	76.9
	 
	 
	76.9
	110.0
	-1.70%

	2004
	78.3
	 
	 
	78.3
	111.9
	-7.40%

	2003
	88.8
	 
	 
	88.8
	120.8
	-3.60%


6. Worldwide, the decrease in earnings from sales of recordings is having a significant impact on the music industry’s ability to invest in new talent. In France, 107 local artist albums were released in the first half of 2009. This is 60% lower than the same period in 2003. In Spain it is claimed there is a culture of state-tolerance towards illegal file-sharing and this has contributed to a dramatic slump in the music market. No new Spanish artist has featured in the top 50 album charts in 2009, compared with 10 in 2003. Piracy clearly threatens not only music businesses and musicians’ traditional income streams, but also the continued development of local artists and music. 

New Zealanders support local music content 
7. In New Zealand radio airplay statistics and sales statistics indicate that New Zealand repertoire is holding up well, although, as shown in the table above, within the context of revenue from sales declining overall. The proportion of New Zealand music on commercial radio has remained steady at around 20 percent; and sales of music by New Zealand artists sit at around 20% of the total market for albums and 15% for digital singles.  

8. No doubt there are several reasons why NZ music content is relatively healthy but a  key factor is likely to be the suite of government interventions through agencies. These include New Zealand On Air’s ‘radio pluggers’, kiwi hit discs and album grants; the NZ Music Commission’s industry support programmes and coordination of NZ Music Month; and the Radio Broadcasters Association’s voluntary agreement on a code for NZ music content. A general pride in New Zealand music is also observed among the younger generation. Underpinned, perhaps, by school education programmes and years of supporting friends in “Rockquest”, the high attendance at events like “Homegrown” signals that the days of ‘kiwi cultural cringe’ are well past.  Does this loyalty to New Zealand content translate, however, into an unwillingness to illegally download local recordings?  

Digital Music – both opportunities and threats for producers and consumers 
Music can be made by anyone and is available to everyone …

9. In the digital age, musicians are no longer dependent on investment by a record company to get their music recorded and disributed beyond the immediate environs. Sophisticated recording and editing software is relatively cheap, and a world wide audience is potentially just a couple of clicks away from sampling files of new music once they are uploaded. The “Long Tail’
 phenomenon means that musicians with a small local niche market can multiply this following across the globe and potentially translate this into sales. New talent also has the potential to be ‘discovered’ by an audience of millions via websites such as YouTube. Record companies with limited funds for investment, radio programmers with finite airtime and retailers with limited physical shelf space are no longer the all important ‘gatekeepers’. Music of all genres and all levels of sophistication abounds on the internet.

… but potentially at the expense of quality and of the profession
10. The internet’s ‘democratisation’ of the supply and demand of music, however, raises some significant concerns. Are we at risk of compromising the quality of the music? How can the most talented artists get noticed in the clutter? How can even the best artists make a living? Traditionally the major and indie record companies (or other third party investors such as music managers and entrepreneurs) have played a key role. Income from sales and fees have meant they can employ top quality music producers and recording engineers; undertake artist and repertoire (A&R) talent spotting and nurturing; put together promotions strategies and budgets; and provide an infrastructure that can give security and income to professional artists. Illegal file sharing which makes the music business unprofitable takes away the incentives for third party investors in music.  Under a scenario where music is ‘free’, there are negative impacts not only for the producers, but also on the quality of music available to consumers.  

Towards solutions 
11. The approach to dealing with the impact of new media in the music industry will most likely be a combination of more effective copyright protection, new models for copyright holders to exploit the digital environment, and the development of innovative business models. 
Improved copyright protection 
12. Better piracy prevention, detection and policing could be coupled with an effective public education campaign. While increased copyright protection, is important it can only be part of the multifaceted approach required to ensure that artists can continue to make a living from music. Optimal copyright protection will need to be balanced with public desire for an “open” internet. It will not be desirable to have interventions and regulations which impinge on legitimate consumer access to material on the internet or inhibit business innovation.
· Some have suggested government funding for a PR campaign aimed at 10-20 year olds highlighting the illegality of music piracy. However, independent research has shown that education alone is not sufficient to change consumer behaviour. Harris Interactive in the UK in 2009 found that music file-sharing among those “very familiar with the law” (33%) was far more common than among the general population (23%).
· Encrypted downloads have been trialled, but non-encrypted files of the same music can still easily be downloaded illegally. 

· In countries where the government has passed legislation in response to piracy, there has been a decrease in illegal activity and an increase in legitimate music sales. In South Korea, music sales increased by 18% after the introduction of anti-piracy laws, while in Sweden the market was up by more than 10% in 2009 after similar legislation was introduced.

Developing the digital marketplace
13. The music industry must view the digital marketplace as a viable alternative to the traditional “hard copy” music economy and market it as an attractive alternative to illegal downloading.

· The advantages of downloading from legitimate sites should be promoted. These include superior quality sound through higher definition files, collateral such as cover notes, album artwork, biographies, band merchandise and fan club benefits such as photos and a more ‘personal’ connection with the artist.
· Relationships between artists and the big players in the digital marketplace (eg. iTunes) must be developed in New Zealand, not only to ensure local artists are well placed in the digital marketplace, but also to increase the return to the NZ economy.
Increasing the obligations and role of Internet Service Providers (ISPs)

14. The Australasian Performing Right Association (APRA) proposes that ISPs should be much more involved in both minimising ‘the problem’ of copyright theft by imposing sanctions on offenders; and providing ‘the solution’ by helping the music industry ‘clip the ticket’ on the huge volume of internet traffic in music files. 

· ISPs are able to identify the persistent and high volume ‘downloaders’ of music from illegal sites and could impose sanctions on these clients.  Aside from moral reasons, however, there is little incentive at present for ISPs to do this because ISPs profit from internet usage. APRA makes the point that downloaded music is not totally free – the consumer pays for the bytes which are downloaded. (It is estimated that at certain times of the day, up to 90% of the byte traffic is in music files or digital streaming, and predicts that as broadband pipelines increase the extra capacity will be taken up with downloads of movies.)
· It could be argued that ISPs have an obligation to recompense the producers of the digital content because it is this content which makes high usage internet plans attractive to their customers. One suggestion is for an additional charge of, say, $10 per month to be added to the ISP plans sold. This income could be forwarded to the copyright collection societies to distribute, in turn, to musicians and record companies.  

· APRA notes that while ‘free’ music is readily available on the internet, there is little incentive for New Zealand companies to invest in developing legal download sites.

Changing with the times: adopting new business models
15. One consequence of the decline in revenue from recorded music is that the other revenue streams have become more important. A number of artists have been able to exploit the opportunities to earn a living through live performance, and there is evidence that audiences unwilling to pay for recorded music will outlay significant sums to attend gigs. These artists are also developing fan bases that will pay through the artists’ own websites for premium quality music downloads and merchandise. There are several instances of clever management of new media, coupled with new business models, from which artists are making a living from music in New Zealand.  

· Some New Zealand groups have already shown initiative in this regard, with some success. Fat Freddy’s Drop, for example, had 8,000 paid downloads from their own website after making it known amongst fans that downloads from the site were faster and available earlier than via channels such as iTunes.

· Some artists are comfortable about allowing free (lower quality) downloads of their music because these become the ‘calling cards’ for obtaining income through other means.

· Consumers are used to the idea of receiving music for free, or for very little cost, via the internet. If they are to purchase a hard copy of a music product, they look for added value – an accompanying book or a limited edition release, for example.  
· The power of internet chat rooms and social networking sites is illustrated by how, in the space of 24 hours, a quirky film clip on YouTube can get millions of downloads. Peer-to-peer recommendations have great potential for the promotion and marketing of music from legitimate websites. Similarly the “ …other people who bought this … also liked this…” targeting technique is being employed by internet marketers for a fraction of the cost of traditional promotional and advertising strategies.

· Because of the reduced size of the NZ marketplace, there are opportunities for innovative approaches that larger companies and countries would not risk.  
� Music piracy is generally described as the deliberate infringement of copyright and/or trade marks for commercial gain. It covers both physical and internet piracy. In this context it also covers peer to peer (P2P) file-sharing, resulting in lost revenues to artists and rights holders around the globe.


� Other revenue streams include fees for live performances, merchandising and synchronisation (copyright paid for the use of music in ringtones, films, TV, advertising etc)


� Recording Industry Association of New Zealand,  http://rianz.org.nz/rianz/rianz_about_marketstats.asp


� Anderson, Chris (2006). The Long Tail: Why the Future of Business Is Selling Less of More. New York: Hyperion.
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